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STATE OF NORTH CAROLINA

BUNCOMBE COUNTY 

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 06523

Richard A. Clemenzi, and
Judith A. Siglin,

Plaintiffs,

v.

Peter A. Freer, 
Unique Logic and Technology, Inc., 
Joseph F. Freer, 
Freer Logic, LLC, 
ADHD Nanny, LLC, and 
Gwen Freer,

Defendants.







ORDER

	Before the Court are the following Motions:  (1) Motion to Dismiss of Defendants Peter A. Freer and Unique Logic and Technology, Inc. (“ULT”) (“Motion to Dismiss”); (2) Peter Freer and ULT’s Motion for Attorneys Fees/Costs (“Motion for Fees”); and (3) Plaintiffs’ Motion to Consolidate.  After considering the Court file, the Complaint, the Motions, the briefs and supporting materials of the parties, Where Defendants have moved to dismiss Plaintiffs’ Complaint pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure, the Court has considered only the allegations pled by Plaintiffs to determine whether they have made out a claim for relief. and the arguments of the parties, the Court GRANTS Defendants’ Motion to Dismiss, DENIES Plaintiffs’ Motion to Consolidate, and DENIES Defendants’ Motion for Fees.
FACTS
	Defendant ULT is a North Carolina corporation with its principal office in Asheville, North Carolina.  (Compl. ¶ 1.)  ULT’s principal business is “researching, developing, and producing electroencephalograph (EEG) devices and educational software.”  (Pls.’ Resp. Defs.’ Mot. Stay, Ex. C. ¶ 5.)   Defendant Peter A. Freer is ULT’s largest shareholder and serves as President, Chief Executive Officer, Chairman, and Treasurer of the corporation.  (Compl. ¶ 12.)  Defendant Joseph F. Freer is a ULT shareholder who serves as the corporation’s Secretary and also sits on the ULT board.  (Compl. ¶ 13.)
	On 26 June 2000, ULT hired Plaintiff Richard A. Clemenzi (“Clemenzi”) as its Chief Technical Officer pursuant to a written Employment Agreement (the “Employment Agreement”).  (Compl. ¶ 3.)  As part of his compensation package, Clemenzi received shares of ULT stock.  (Compl. ¶ 3.) Plaintiff Judith A. Siglin (“Siglin”) is also is a ULT shareholder.  (Compl. ¶ 2.)   On 5 September 2005, Clemenzi resigned his employment with ULT following a series of disagreements between Clemenzi and the Freer Defendants.  (Compl. ¶ 6.)
This case is one of four related actions filed by the parties.  In the first case, 08 CVS 01282 (the “1282 Action”), Clemenzi and Siglin, represented by counsel, sued ULT and Peter Freer to obtain various corporate records as provided by Article 16 of the North Carolina Business Corporation Act, N.C. Gen. Stat. §§ 55-16-01 through 55-16-04.  (Notice of Designation 2; see Mot. Dismiss 2.)  On 1 August 2008, the judge hearing that matter granted Plaintiffs’ request for production of the ULT records.  (Notice of Designation 2–3.)  
On 18 August 2008, ULT filed suit against Clemenzi and Siglin in 08 CVS 04437 (the “4437 Action”).  (Notice of Designation 3; see Mot. Dismiss, Ex. A.)  The 4437 Action asserts contract and tort claims purportedly arising from Clemenzi’s tenure as ULT’s Chief Technical Officer.  (Notice of Designation 3.)  In that action, ULT seeks money damages and rescission of the ULT shares granted to Clemenzi and Siglin. On or about 6 January 2009, Clemenzi and Siglin moved successfully to stay the 4437 Action on the ground that the Employment Agreement required the parties to engage in alternative dispute resolution before filing suit.  (Pls.’ Resp. Defs.’ Mot. Stay, Ex. E.)       
On 6 October 2008, Clemenzi and Siglin, proceeding pro se, filed suit against ULT, Peter Freer, and Joseph Freer in 08 CVS 05238 (the “5238 Action”).  (Notice of Designation 3; see Mot Dismiss, Ex. B.)  In the 5238 Action, Clemenzi and Siglin allege individual and derivative claims related to the Freer’s management and operation of ULT.
Clemenzi and Siglin characterize the 5238 Action as one “limited to certain acts of malfeasance by defendants occurring prior to December 2005.”  (Notice of Designation 3.)  According to Clemenzi and Siglin, they filed the 5238 Action as “a final attempt to persuade [the Freers] to enter direct negotiations with [them] prior to [filing] the far more serious matters [alleged in the action before this Court].”  (Notice of Designation 3.)  
Finally, on 12 December 2008, Plaintiffs, proceeding pro se, filed the present action (the “6523 Action”).  In the 6523 Action, Plaintiffs allege individual and derivative claims against Defendants for acts related to the management and operation of ULT occurring on or after December 2005.  Plaintiffs designated the 6523 Action as a complex business case. 
ANALYSIS
A.
MOTION TO DISMISS 
All Defendants have moved to dismiss Plaintiffs’ Complaint in the 6523 Action on numerous grounds. On 9 February 2009, Defendants Joseph F. Freer, Freer Logic, LLC, ADHD Nanny, LLC, and Gwen Freer (collectively the “Remaining Defendants”) filed (1) a Motion to Dismiss in Lieu of an Answer and (2) a Motion for Attorneys Fees/Costs (the “9 February 2009 Motions”).  The 9 February 2009 Motions purported to adopt and incorporate the Motion to Dismiss filed by Peter Freer and ULT on 21 January 2009.  The Remaining Defendants, however, filed their motions after the deadline for responding to Plaintiffs’ Complaint had run.  As a result, the Court declined to consider the 9 February 2009 Motions and instead ordered the Remaining Defendants to serve an answer or face entry of default.  On 1 April 2009, the Remaining Defendants served their Answer, which also asserted a number of defenses, including those raised in the Motion to Dismiss filed by Peter Freer and ULT.  On 6 April 2009, Plaintiffs moved to strike the Answer filed by the Remaining Defendants and also moved for sanctions.  The Court holds that the bases set forth in this Order for dismissing Plaintiffs’ Complaint apply equally to the Remaining Defendants.  Accordingly, the Court DISMISSES the Complaint as to all Defendants and DENIES Plaintiffs’ Motion to Strike and for Sanctions.    For the reasons set forth below, the Court GRANTS the Motion.  


COUNT 1
Count 1 of the Complaint purports to allege multiple individual and derivative claims. The gravamen of Count 1 deals with allegedly false statements made by Peter Freer (in his capacity as President and CEO of ULT) in a 13 December 2005 letter relating to Clemenzi’s employment with ULT and the status of Clemenzi’s shares of ULT stock.  (Compl. ¶¶ 33–85.)
The Court DISMISSES the individual claims in Count 1 without prejudice because, as Defendants correctly note, these claims should have been brought either as compulsory counterclaims in the 4437 Action or as part of Plaintiffs’ claims in the 5238 Action.
Rule 13(a) of the North Carolina Rules of Civil Procedure provides that a party is required to plead as a counterclaim:  (1) “any claim which at the time of serving the [responsive] pleading the pleader has against any opposing party”; (2) “if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim”; and (3) if it “does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction.”  N.C. R. Civ. P. 13(a) (2007); see also Jonesboro United Methodist Church v. Mullins-Sherman Architects, LLP, 359 N.C. 593, 596–98, 614 S.E.2d 268, 270–71 (2005).
Here, Plaintiffs’ individual claims in Count 1 of the Complaint meet all three requirements and are, thus, compulsory counterclaims.  First, the claims existed at the time Clemenzi and Siglin filed their response to the 4437 Action, as that case was filed on 18 August 2008, almost three years after Peter Freer wrote the 13 December 2005 letter that forms the basis for Count 1 of the Complaint.
Second, the claims “arise[] out of the transaction[s] or occurrence[s] that [are] the subject matter of” ULT’s claims in the 4437 Action.  N.C. R. Civ. P. 13(a).  Specifically, the individual claims in Count 1 deal with certain allegedly false statements made by Peter Freer (in his capacity as ULT’s President and CEO) regarding Clemenzi’s employment with ULT and the status of the shares of stock Clemenzi obtained as a result of that employment.  ULT’s 4437 Action addresses that same employment relationship and also seeks relief related to the shares held by Plaintiffs.  (Notice of Designation 3; Mot. Dismiss, Ex. A, at ¶¶ 5–9.)
Finally, Plaintiffs’ individual claims in Count 1 of the Complaint may be resolved in the 4437 Action without requiring for their “adjudication the presence of third parties of whom the court cannot acquire jurisdiction.”  N.C. R. Civ. P. 13(a).  As to this issue, ULT is already a party to the 4437 Action and, while the Court doubts that Peter Freer is a necessary party, he may easily be joined to the 4437 Action, as there is no doubt that the court has jurisdiction over him. 
Moreover, even if Count 1 is not a compulsory counterclaim as to Peter Freer because he is not a named party in the 4437 Action, it is nevertheless subject to dismissal because Plaintiffs’ multiple filings amount to improper “claim-splitting.”  North Carolina law requires that all damages incurred as a result of a single injury, transaction, or occurrence be recovered in one lawsuit.  See Bockweg v. Anderson, 333 N.C. 486, 492, 428 S.E.2d 157, 161 (1993) (stating that “the common law rule against claim-splitting is based on the principle that all damages incurred as the result of a single wrong must be recovered in one lawsuit” (citing Smith v. Pate, 246 N.C. 63, 67, 97 S.E.2d 457, 460 (1957))); N.C. R. Civ. P. 13(a) (requiring a defendant to plead as a compulsory counterclaim any claim he has against any opposing party where the claim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim).  
 In this case, Plaintiffs sued Peter Freer in the 1282 Action, then sued him again in the 5238 Action.  The Court does not fault Plaintiffs for not bringing their Count 1 claims in the 1282 Action, given that the principal aim of that proceeding was to obtain ULT’s corporate records, presumably to determine whether Plaintiffs had viable claims against one or more of the Defendants.
But there is little doubt that Plaintiffs could have brought the Count 1 claims in the 5238 Action.  Plaintiffs instead made a tactical decision to limit the scope of the claims lodged in the 5238 Action to certain events occurring prior to 1 December 2005, in the hope that the Freers would see the error of their ways and negotiate.  Once Plaintiffs’ stratagem failed, however, North Carolina’s prohibition against claim-splitting required Plaintiffs to either (1) file the individual claims in Count 1 of the Complaint as compulsory counterclaims in the 4437 Action, or (2) seek leave to amend their pleading in the 5238 Action to add the claims against ULT and Peter Freer.  Accordingly, the Court DISMISSES the individual claims of Count 1, with leave to re-file in either the 4437 Action or the 5238 Action.  
Plaintiffs’ claims in Count 1 of the Complaint, which are purportedly brought derivatively on behalf of ULT, are DISMISSED for two reasons.  First, the allegations make no claim of damage to ULT, but instead purport to allege individual damage to Plaintiffs.  Because the “underlying theory of a derivative action is that of redressing a wrong to the corporation and not to the shareholder individually,” Ray v. Deloitte & Touche, LLP, 2006 NCBC 5 ¶ 24 (N.C. Super. Ct. Apr. 21, 2006), http://www.ncbusinesscourt.net/opinions/2006%20NCBC%205.htm" http://www.ncbusinesscourt.net/opinions/2006%20NCBC%205.htm, these allegations do not satisfy the requirements for asserting a derivative claim.
Second, an individual non-attorney litigant may not proceed derivatively on behalf of a corporation without counsel.  See Pridgen v. Andresen, 113 F.3d 391, 393 (2d Cir. 1997) (stating that, because an appearance pro se denotes an appearance for one’s self, a layperson may not appear pro se to pursue a shareholder’s derivative suit), quoted per curiam in Witherspoon v. Jeffords Agency, 88 Fed. Appx. 659, 659 (4th Cir. 2004); see also Phillips v. Tobin, 548 F.2d 408, 413–15 (2d Cir. 1976); Weaver v. New York, 7 F. Supp. 2d 234, 237 (W.D.N.Y. 1998); Parfi Holding AB v. Mirror Image Internet, Inc., C.A. No. 18507, 2006 Del. Ch. LEXIS 69, at *6 n.4 (Del. Ch. April 3, 2006). 
Although the Court has found no North Carolina authority directly on point, our appellate courts have held that, with certain exceptions not applicable here, a corporation must be represented by counsel in court proceedings and cannot appear pro se.  LexisNexis v. Travishan Corp., 155 N.C. App. 205, 209, 573 S.E.2d 547, 549–50 (2002).  Because the same logic applies in the context of a derivative action, Plaintiffs must be represented by counsel before they may bring derivative claims on behalf of ULT.  Accordingly, the Court DISMISSES the derivative claims alleged in Count 1 of the Complaint without prejudice.Plaintiffs assert in their papers that they are unable to afford counsel to represent them in this litigation.  (Pls.’ Resp. Mot. Dismiss 20.)  North Carolina law, however, allows the Court to order payment of an attorney fee in a derivative proceeding “if it finds that the proceeding has resulted in a substantial benefit to the corporation.”  N.C. Gen. Stat. § 55-7-46(1) (2007).  The Court may also order a plaintiff to pay a defendant’s reasonable attorney fees if it finds that a derivative proceeding was “commenced or maintained without reasonable cause or for an improper purpose.”  N.C. Gen. Stat. § 55-7-46(2) (2007).  Thus, the relevant law provides both an incentive for a lawyer to represent derivative plaintiffs where the action has merit and there is some realistic possibility of a recovery, and a warning to plaintiffs to give careful thought before lodging such claims.   
COUNT 2
Count 2 of the Complaint asserts a claim for corporate records.  (Compl. ¶¶ 86–115.)  The Court DISMISSES this claim because it should have been brought, if at all, as part of the 1282 Action.  
Here again, Plaintiffs’ penchant for litigating on multiple fronts runs afoul of North Carolina’s prohibition on claim-splitting.  In the 1282 Action, Plaintiffs filed suit against ULT, seeking to compel the production of certain corporate records pursuant to the North Carolina Corporation Act, and they obtained an order compelling the production of those records.  (Notice of Designation 2; Mot. Dismiss 2.)  The order in the 1282 Action also made clear that Plaintiffs could “re-apply for additional accounting records or other records of the corporation, if, in good faith, they cannot determine or resolve the questions about the records without additional information.”  (Pls.’ Resp. Defs.’ Mot. Stay, Ex. B, at 4 ¶ 6.)  
Count 2 of Plaintiffs’ Complaint refers specifically to the order in the 1282 Action and asserts a host of claims related to ULT’s alleged failure to produce records.  (Compl. ¶¶ 86–115.)  The rules against claim-splitting, however, bar Plaintiffs from pursuing these claims in this action.  Rather, they should be addressed, if at all, in the 1282 Action.  Accordingly, the Court DISMISSES Count 2 of Plaintiffs’ Complaint, with leave to re-file in the 1282 Action. 
COUNTS 3–7, 12
The Court GRANTS the Motion to Dismiss Counts 3–7 and 12 of Plaintiffs’ Complaint.  Plaintiffs allege therein that one or more of the Defendants misappropriated corporate opportunities and assets of ULT.  (Compl. ¶¶ 116–87, 226–33.)  In short, these counts assert derivative claims brought on behalf of, and for the benefit of, ULT. 
Because these claims do not encompass events, conduct, transactions, or occurrences related to Clemenzi’s employment at ULT, Plaintiffs were not bound to file them as compulsory counterclaims in the 4437 Action.  In fact, because Plaintiffs were sued in their individual capacity in the 4437 Action, they likely could not pursue these derivative claims as counterclaims in that action even if they so desired.  See Fashion Fragrances & Cosmetics, Ltd. v. Croddick, 2004 U.S. Dist. LEXIS 8796, at *24 (S.D.N.Y. May 17, 2004) (“Ordinarily, a defendant may not assert counterclaims in a capacity different from that which forms the basis of the suit against him.” (citing 3 Moore’s Federal Practice, § 13.90(d) (3d ed. 1999))).  
Nevertheless, as the Court has already noted, an individual non-attorney litigant may not proceed derivatively on behalf of a corporation without counsel.  See Pridgen, 113 F.3d at 393 (holding that a layperson may not appear pro se to pursue a shareholder’s derivative suit).  Accordingly, because Plaintiffs are not represented by counsel in this action, the Court DISMISSES Counts 3–7 and 12 of Plaintiffs Complaint without prejudice.
COUNT 8
The Court GRANTS the Motion to Dismiss Count 8 of Plaintiffs’ Complaint.  Count 8, titled, “Other Malfeasance—Expenses,” alleges nothing more than a suspicion of malfeasance on the part of Defendants related to ULT’s corporate check register.  (Compl. ¶¶ 188–90.)  Plaintiffs concede as much, but they nevertheless ask the Court “to allow a full discovery and investigation of these transactions and to bring charges against [Defendants] if appropriate.”  (Compl. ¶ 190.)  North Carolina law does not allow a plaintiff to, in effect, sue first and ask questions later without a good faith basis for alleging the claim.
Accordingly, because Count 8 fails to state a claim upon which relief may be granted, the Court DISMISSES it with prejudice.
COUNTS 9–10
The Court GRANTS the Motion to Dismiss Counts 9 and 10 of Plaintiffs’ Complaint.  These counts purport to allege claims arising from certain actions taken by Peter Freer and Joseph Freer at two separate shareholder meetings.  (Compl. ¶¶ 191–219.)  
With respect to Count 9 of the Complaint, Plaintiffs allege that Peter Freer and Joseph Freer conspired to falsify the minutes of the 5 December 2006 ULT shareholder meeting.  More specifically, Plaintiffs allege that these Defendants proffered false reasons for why certain “research and development functions” of ULT had been transferred to a third-party entity.  (Compl. ¶¶ 193, 204.)  Based on this alleged misconduct, Plaintiffs assert individual and derivative claims for fraud, negligent misrepresentation, breach of fiduciary duty, and general malfeasance, and further assert that Defendants’ false reporting caused them to miss work, suffer out of pocket legal expenses, and “created significant additional emotional distress in plaintiffs.”  (Compl. ¶ 207.)
Count 10 of the Complaint makes a similar claim related to the 26 February 2008 shareholder meeting.  More specifically, Plaintiffs contend that Joseph Freer and Peter Freer falsely represented in the corporate minutes whether a Sheriff’s deputy (who was asked by the Freers to attend the shareholder meeting) was posted inside or outside the room where the shareholder meeting convened.  (Compl.  ¶¶ 208–18.)  Plaintiffs also allege that these Defendants tricked Plaintiffs into attending the shareholder meeting in person so as to expose them to “a threatening situation.”  (Compl. ¶ 219.)  As with Count 9, Plaintiffs assert individual and derivative claims for fraud, negligent misrepresentation, breach of fiduciary duty, and general malfeasance arising from these facts, and they assert further that Defendants’ actions caused them to miss work, incur legal expenses, and suffer fear and emotional distress.  (Compl. ¶ 219.)     
Plaintiffs’ derivative claims are not properly before the Court for reasons previously discussed.  As for Plaintiffs’ individual claims, the Court makes two observations.  First, there is no gainsaying the constitutional right of our citizens to petition the courts for relief from injury.  See N.C. Const. art. I, § 18.  Second, all litigants, even those appearing pro se, are nevertheless required to give reasoned thought to their court filings and to recognize that not all personal slights or affronts are fodder for litigation.  
After reviewing carefully Counts 9 and 10 of Plaintiffs’ Complaint, and even assuming all facts asserted therein are true, the Court holds that they fail to state claims for relief.  In the first place, even if the Freers made the false reports Plaintiffs accuse them of, noticeably absent from Plaintiffs’ pleading is any allegation that they relied reasonably and to their detriment on the Defendants’ alleged misconduct, which are necessary elements for at least two of the torts alleged here.  See generally Hospira Inc. v. AlphaGary Corp., ___ N.C. App. ___, 671 S.E.2d 7 (2009) (setting forth the reliance requirement as to the torts of fraud and negligent misrepresentation).  To the contrary, Plaintiffs’ pleading makes clear that Plaintiffs knew all along that the reports were false.  
Similarly, the Court is hard-pressed to see how Plaintiffs suffered any actual damage on the facts alleged.  As for the allegation that Plaintiffs suffered emotional distress, the standard in North Carolina for what constitutes extreme and outrageous behavior sufficient to recover damages for infliction of severe emotional distress is ‘“a stringent one.’”  Jolly v. Acad. Collection Serv., Inc., 400 F. Supp. 2d 851, 866 (M.D.N.C. 2005) (quoting Patterson v. McLean Credit Union, 805 F.2d 1143, 1146 (4th Cir. 1986), aff'd in part and vacated in part, 491 U.S. 164 (1989)).
To make out such a claim, “plaintiffs must show that defendants’ actions were so extreme and outrageous that they exceeded all bounds usually tolerated by decent society.”  Id. (citing Dickens v. Puryear, 302 N.C. 437, 447, 276 S.E.2d 325, 331 (1981)).  Moreover, “‘[l]iability clearly does not extend to mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities.’”  Johnson v. Bollinger, 86 N.C. App. 1, 6, 356 S.E.2d 378, 382 (1987) (quoting Briggs v. Rosenthal, 73 N.C. App. 672, 677, 327 S.E.2d 308, 311 (1985)).
Finally, to recover damages for severe emotional distress, Plaintiffs must allege and prove that the conduct caused them to suffer some form of “‘emotional or mental disorder, such as, for example, neuroris, psychosis, chronic depression, phobia, or any other type of severe and disabling emotional or mental condition which may be generally recognized and diagnosed by professionals trained to do so.’”  Waddle v. Sparks, 331 N.C. 73, 83, 414 S.E.2d 22, 27 (1992) (quoting Johnson v. Ruark Obstetrics & Gynecology Assocs., P.A., 327 N.C. 283, 304, 395 S.E.2d 85, 97 (1990)).  
In this case, even assuming all of the facts asserted in Counts 9 and 10 of the Complaint are true, Plaintiffs allege nothing more than “mere insults, indignities, and annoyances” that do not qualify as extreme and outrageous behavior under North Carolina law.  Plaintiffs also fail to allege facts to show that they suffered severe emotional distress because of Defendants’ actions.  
Accordingly, because Counts 9 and 10 of the Complaint fail to state proper claims for relief, the Court DISMISSES them with prejudice.
COUNT 11
The Court GRANTS the Motion to Dismiss Count 11 of Plaintiffs’ Complaint.  Count 11 purports to bring a claim against ULT and Peter Freer for allegedly false statements made by these Defendants’ lawyers during a hearing in the 1282 Action.  (Compl. ¶¶ 220–25.)
Although Plaintiffs do not characterize it as such, this claim essentially asserts that Defendants’ lawyers defamed Plaintiffs during the hearing by “present[ing] a fabricated story with regard to the location of defendant corporation ULT at the time it was formed and professional relationships established due to its location” (Compl. ¶ 222), thereby implying “some element of wrong doing on the part of the plaintiffs[.]” (Compl. ¶ 224.)
The law does not support Plaintiffs’ claim.  Rather, the general rule in North Carolina is that “a defamatory statement made in due course of a judicial proceeding is absolutely privileged and will not support a civil action for defamation, even though it be made with express malice.”  Jarman v. Offutt, 239 N.C. 468, 472, 80 S.E.2d 248, 251 (1954) (citing Ramsey v. Cheek, 109 N.C. 270, 13 S.E. 775 (1891)).  
Accordingly, the Court DISMISSES Count 11 of the Complaint with prejudice.
B.
MOTION TO CONSOLIDATE
The parties seek to consolidate the 5238 Action and the 6523 Action.  (Mot. Consolidate 1–3; Resp. Mot. Consolidate 1–2.)  Because the Court has determined that Plaintiffs’ Complaint in the 6523 Action should be dismissed, the Motion to Consolidate is DENIED as moot.
C.
MOTION FOR FEES/COSTS
Defendants contend they are entitled to attorney fees and costs pursuant to section 6-21.5 of the North Carolina General Statutes and Rule 11 of the North Carolina Rules of Civil Procedure.  The Court DENIES the Motion. 
ORDER
It is, therefore, ORDERED, ADJUDGED, and DECREED that:
{1} 	Plaintiffs’ Complaint is DISMISSED as to all Defendants, but said dismissal shall be without prejudice as to Counts 1–7 and 12 of the Complaint and with leave to re-file the individual claims alleged in Counts 1 and 2 of the Complaint in the appropriate action;
{2} 	Defendants’ Motions for Fees/Costs are DENIED; 
{3}	Plaintiffs’ Motion to Consolidate is DENIED; and
{4}	Plaintiffs’ Motion to Strike and for Sanctions filed on 6 April 2009 is DENIED as moot.
This the 23rd day of April 2009.

/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge


